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HOW THE STATE CAN REMOVE CUSTODY
Statute: §§260.012; 260C.301"

Grounds: Abandonment or extreme parental disinterest, abuse/neglect, alcohol or drug induced
incapacity, felony conviction/incarceration, failure of reasonable efforts, abuse/neglect or loss of rights of
another child, failure to maintain contact, failure to provide support, failure to establish paternity, child
judged in need of services/dependent, child’s best interest, child in care 15 of 22 months (or less), felony
assault of child or sibling, murder/manslaughter of sibling child, egregious harm, voluntary
relinquishment.

Exceptions: State may elect not to file petition if: 1) transfer of permanent legal and physical custody to a
relative is in best interest of child; 2) local social service agency documents a compelling reason why
TPR is not in best interest of child.

WHAT THE LAW SAYS ABOUT SEPARATING A MOTHER FROM HER BABY

It appears pursuant to state law that upon the birth of her child, the foster teen possesses legal custody
to the extent that she has the right to bring legal proceedings on her newborn’s behalf.

Minnesota Statutes § 518C.302 (Action by minor parent) thus sets forth that a minor parent, or a
guardian or other legal representative of a minor parent, may maintain a proceeding on behalf of or for
the benefit of the minor's child. Attorneys and judges can help ensure that teen parents are not forced to
sign a voluntary placement agreement. The agreement can have dire consequences for a youth in care
who wishes to keep his baby after emancipation ? Foster teen moms often may need a chance to “catch
their breath” after their baby’s birth. The alternative of temporary foster care is available through the

' National Center for State Courts' Knowledge and Information Services.
2 http://www.jrplaw.org/Documents
/Teens%20Aging%200ut%200f%20Foster%20Care%20in%200regon.pdf
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state and services that have the foster teen sign a voluntary agreement to hand over custody for a limited
period. When the separation is over and the foster teen is ready to resume responsibility for child care,
the infant is returned to her pursuant to the terms of the temporary foster care contract she signed. The
foster teen should obtain legal counsel to assist and advise as to the temporary foster care alternative.

If young parents are to assume daily responsibility for the care of their children after discharge, they must
be allowed to practice that responsibility while in foster care.> Ensuring that the young mother and her
child are placed together is a primary responsibility of the ward's attorney. Reports and anecdotal
evidence suggest that local child welfare systems do not have enough mother/child placements to meet
the population's needs.* The separation of mother and infant is damaging to both. The baby is left alone
in the hospital for the entire night and portions of the day, precluding breast feeding and crucial bonding
with the mother. The state, in turn, pays an enormous price to keep a healthy child in the hospital. Such
separations are counterproductive and inhumane. They are also illegal. Attorneys for parenting wards
can address this problem from several angles. First, in some cases, steps may be taken while the ward
is pregnant to ensure that the relevant agency is making appropriate plans for the client's post-pregnancy
placement. Next, when a client is illegally separated from her child, attorneys have several options. In
most states, the parent may file a writ of habeas corpus against the child welfare or foster care agency,
demanding that the child be returned to the mother. In some circumstances, an attorney's threat to
initiate such action will be sufficient to motivate the agency to reunite mother and child in an appropriate
placement. Another option is to seek relief from a court with jurisdiction over the teen's foster care
placement. The attorney should avail herself of state policies, such as those discussed above, to argue
that the ward has a right to placement with her child.’> Finally, in negotiating with state or local
bureaucrats, advocates should point out that as long as the parenting ward retains legal custody of the
infant, failure to place the mother and child together will compromise the state's ability to receive federal
reimbursement for the infant's care.

* “The Legal Status of Pregnant and Parenting Youth in Foster Care” (See article @

http://64.233.167.104/search?q=cache:GDLcDv7 FaUJ.www.kidscounsel.org/Legal%2520Status%2520Preg-Parent%2520Y outh%2520Foster%2520Care
.doct+%22TEEN+mother%22+%22joint+placement%22+%22foster+CARE %22 &hl=en&ct=clnk&cd=5& gl=us)

* In Tllinois, the lack of appropriate placements too often results in postnatal stays in temporary shelters. In California, the legislature has officially
acknowledged that the dearth of placements results in temporary separations of parenting wards and their children. In New York, the scarcity of mother/child
beds often results in the mother and infant remaining in the hospital long after they are medically ready for discharge. In other instances, the mother is
discharged to her prior placement while her baby remains in the hospital nursery. In New York City, as in other locales, this is difficult at best because
mother/child placements are awarded on a first-come, first-served basis. Additionally, due to the higher demand for beds and the high cost of leaving beds
vacant, programs are unable to reserve beds for pregnant teens. Nevertheless, advocates can seek court orders directing the ward's agency to make appropriate
plans for the teen's placement following delivery.

* For example, attorneys in California can now argue that the court or the agency has failed to

make diligent and active efforts to place “the minor parent and the child together in as family-

like a setting as possible” as mandated by state statute. In all jurisdictions, the attorney should

also argue that separating the ward from her child is clearly contrary to the ward's best interest
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APPLICABLE STATE LAW

Substantial and fundamental rights of parents to custody and companionship of their children should not
be taken from them except for grave and weighty reasons. In re Welfare of M.H., 595 N.W.2d 223 (Minn.
App. 1999) Termination of mother's parental rights on ground that she had failed to correct conditions
leading to initial filing of Child in Need of Protection or Services (CHIPS) petition was not warranted,
where removal of child's biological father from home and termination of his parental rights had resolved
many of the domestic abuse and related issues which had lead to filing of CHIPS petition, mother had
completed most conditions of child placement plan, and mother's failure to complete court-ordered
parenting assessment was based upon erroneous advice by her attorney. M.S.A. § 260.221, subd.
1(b)(5). Parental rights may not be terminated unless party seeking termination can show clear and
convincing evidence that specific statutory ground for termination exists. Petition of M.G. 375 N.W.2d
588 (Minn.App.,1985) Matter of Welfare of Solomon, 291 N.W.2d 364 (Minn. 1980)

Terminating or refusing to terminate parental rights does not necessarily lead to change in custody, and
therefore statute providing list of factors for determining best interests of child in custody proceedings
has no application in proceedings to terminate parental rights. M.S.A. §§ 257.025, 260.221(b)(4, 5).
Parental rights should be terminated only for grave and weighty reasons. In re Welfare of M.D.O., 462
N.W.2d 370, 375 (Minn. 1990). We presume that the natural parent is suitable to be entrusted with the
care of his or her child and that it is in the child's best interest to be in the natural parent's care. In re
Welfare of Clausen, 289 N.W.2d 153, 156 (Minn. 1980). In re K.S.K. Not Reported in N.W.2d, 2000 WL
1577102 (Minn. App. 2000)° Parties petitioning for termination must prove one or more of the statutory
grounds by clear and convincing evidence. In re Welfare of J.S., 470 N.W.2d 697, 701 (Minn. App.
1991), review denied (Minn. July 24, 1991). While only one ground need be proven to support
termination, a "paramount consideration" in every termination case is the child's best interests. Minn.
Stat. 260C.301, subds 1(b), 7 (Supp. 1999); M.D.O., 462 N.W.2d at 375 Although the trial court's
findings will be given some deference, the court also exercises great caution in termination proceedings
and closely inquires into the sufficiency of the evidence to determine whether the evidence is clear and
convincing. Id. Failure to meet this evidentiary standard can mean reversal; see In re Welfare of S.Z.,
547 N.W.2d 886, 893 (Minn. 1996) (where the terms "substantial evidence" and "clear and convincing
evidence" were used interchangeably to describe the standard applied). The court must determine
whether the district court's termination findings addressed the statutory criteria, whether they were
supported by substantial evidence, and whether they were clearly erroneous. M.D.O., 462 N.W.2d at
375. "Reasonable efforts" are statutorily defined as the exercise of due diligence by the responsible
social services agency to use appropriate and available services to meet the needs of the child and the

¢ This opinion will be unpublished and may not be cited except as provided by Minn. Stat. ?480A.08, subd. 3 (1998).
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child's family in order to prevent removal of the child from the child's family; or upon removal, services to
eliminate the need for removal and reunite the family. The court in K.S.K. found this statute to be
ambiguous as to whether, when a child has been removed from the parental home, the court may
consider all services provided to the parent in determining whether the responsible social services
agency has made "reasonable efforts," or if the court may only consider those services offered or
provided after removal. The court did not ultimately resolve this issue since, as Anoka County noted, it
offered or provided the mother extensive services before the removal of the teen’s child, K.S.K., from the
home. After doing so, it placed the mother in a long-term residential program designed to address her
reluctance to be a full-time parent. The mother refused to return to that program after only two months,
even though it was explained to her that her doctor said she could return and that her daughter would be
placed in foster care if she did not. So the county then arranged a program of supervised visitation, but
the mother missed more than half the visits and did not interact well with her daughter when she did
attend. Under the circumstances, the county was not obligated to make additional efforts beyond this and
removal was initiated. Also taken into account was that since the county removed K.S.K. from mother's
home more than 16 months prior to the instant adjudication, at the time of the court’s opinion, the teen’s
infant was approximately 40 months old and had spent about 40% of her life in foster care or the Juvenile
Horizons program. The court thus notes that “Long-term foster care "is a highly disfavored disposition for
a child under age 12." Citing In re Welfare of J.M., 574 N.\W.2d 717, 722 (Minn. 1998). Note that the teen
mother in K.S.K. repeatedly showed unwillingness or inability to commit to being a full-time parent, in
addition nothing in the record was able to cast any doubt on the district court's conclusion that this
situation "will continue for a prolonged, indeterminate period." Based on such circumstances the court
could not reverse the trial court's conclusion that termination of the teen mother's parental rights was in
her child’s best interests.

M.S.A. § 257.025 (Custody Disputes):

In any proceeding where two or more parties seek custody of a child the court shall consider and
evaluate all relevant factors in determining the best interests of the child, including the following factors:
the wishes of the party or parties as to custody;
the reasonable preference of the child, if the court deems the child to be of sufficient age to express
preference;
the child's primary caretaker;
the intimacy of the relationship between each party and the child;
the interaction and interrelationship of the child with a party or parties, siblings, and any other person
who may significantly affect the child's best interests;
the child's adjustment to home, school, and community;
the length of time the child has lived in a stable, satisfactory environment and the desirability of
maintaining continuity;
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the permanence, as a family unit, of the existing or proposed custodial home;

the mental and physical health of all individuals involved; except that a disability, as defined in section
363A.03, of a proposed custodian or the child shall not be determinative of the custody of the child,
unless the proposed custodial arrangement is not in the best interest of the child;

(10) the capacity and disposition of the parties to give the child love, affection, and guidance, and to
continue educating and raising the child in the child's culture, religion, or creed, if any;

the child's cultural background; and

the effect on the child of the actions of an abuser, if related to domestic abuse as defined in section
518B.01, that has occurred between the parents or the parties.

The court may not use one factor to the exclusion of all others. The court must make detailed findings on
each of the factors and explain how the factors led to its conclusions and to the determination of the
best interests of the child.

The fact that the parents of the child are not or were never married to each other shall not be
determinative of the custody of the child.

The court shall not consider conduct of a proposed custodian that does not affect the custodian's
relationship to the child.

The court shall consider evidence of a violation of section 609.507 in determining the best interests of the
child.

A person may seek custody of a child by filing a petition or motion pursuant to section 518.156.

Section 518.619 applies to this section.

RESOURCES

Dept of Human Services

204 First St. NW Aitkin, MN 56431

800-627-3529

http://www.dhs.state.mn.us/main/idcplg?ldcService=GET DYNAMIC CONVERSION&RevisionSelection
Method=L atestReleased&dDocName=Children

Legal Services

Legal Aid Service of Northeastern Minnesota
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302 Ordean Building 424 West Superior Street Duluth, MN 55802
(800) 622-7266
www.lasnem.org

Central Minnesota Legal Services Inc.
430 First Ave. North Suite 359
Minneapolis, MN 55401-1780

(612) 334-5970

www.centralmnlegal.org

Legal Services of Northwest Minnesota Corporation
1015 7th Ave. N., P.O. Box 838 Moorhead, MN 56561-0838
(800) 450-8585

www.lsnmlaw.org

Southern Minnesota Regional Legal Services

166 E. Fourth Street, Suite 200 St. Paul, MN 55101-1448
(651) 228-9823

www.smrls.org

Anishinabe Legal Services Inc.
411 First Street N.W., P.O. Box 157 Cass Lake, MN 56633-0157
(800) 422-1335

Legal Assistance of Olmsted County Volunteer Attorney Program
1812 2nd St SW Rochester MN 55902-4127

General Phone: 507-287-2036

Fax: 507-287-2035

Intake Phone: 507-287-2036

Web Site: http://legalassistanceofolmstedcounty.org

Organization Email: laoc@sparc.isl.net

Teen Parents and the Law (TPAL) program is based on a national teen court curriculum and serves to
teach teen parents life skills through the prism of civic education. The intensive program takes place over
a number of weeks and covers topics such as landlord-tenant law, consumer protection, child custody,
child abuse and neglect, domestic violence, voter registration, and state mandatory education
requirements. The program is designed to teach teen parents the skills to be effective parents and self-
advocates. In April 2005, the Administrative Office of the Courts held a 'train the trainers' program on the
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TPAL curriculum for Family Court staff members. Ten Family Courts were supplied curriculum materials
and are either implementing the program or are in the planning stages of implementation.” (Some
Minnesota teen moms can also utilize Anishnabe Legal Services - 335-2223 H.O.M.E. Line - Tenant
Hotline - 866-866-3546 (Answers and advice about evictions, repairs, damage deposits, tenant privacy
rights, and more) Northwest Minnesota Legal Services - 751-9201)

Transitional or Independent Living Programs

Anoka-Hennepin Independent School District No 11 - Teen Parent Program
2727 North Ferry Street, Anoka, MN 55303
Phone: (763) 506-1571

Independent School District 77 - Central High School Teen Parent Program
110 Fulton Street, Mankato, MN 56001
Phone: (507) 387-3047

PATHinc.org
Headquarters: 9766 Fallon Ave., Suite 104, Monticello, MN 55362

Phone 763-271-1670 - Fax 763-271-1677

Alexandria
Phone 320 / 732-6186

Bemidji
505 Bemidji Avenue North #2, Bemidji, MN 56601
Phone 218 / 333-8000 - Fax 218 / 751-0253

Brainerd / Clinical Office
17025 Commercial Park Road # 6, Brainerd, MN 56401
Phone 218 / 828-3900 - Fax 218 / 828-3935

Central / St. Cloud
600 25th Ave S # 104, St. Cloud, MN 56301
Phone 320 / 529-0862 - Fax 320 / 654-8875

7 http://www.abanet.org/abanet/child/statesum/allstate.cfm?y=2005
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Duluth
306 W Superior St # 500, Duluth, MN 55802
Phone 218 / 722-6106 - Fax 218 / 722-8356

Marshall
212 W Main, Marshall, MN 56258
Phone 507 / 532-4635 - Fax 507 / 532-2757

Metro
2021 East Hennepin Avenue, Suite 100, Minneapolis, MN 55413-1769
Phone 612 / 259-1700 - Fax 612 / 259-1789

Moorhead
715 11th Street North #306 Moorhead, MN 56560
Phone 218 / 291-5858 - Fax 218 / 284-2167

Rochester
124 Elton Hills Lane NW, Suite 200, Rochester, MN 55901
Phone 507 / 280-0304 - Fax 507 / 280-8882

West Central / Fergus Falls
220 W Washington Ave # B2, Fergus Falls, MN 56537
Phone 218 / 739-3074 - Fax 218 / 739-2063

Windom
Phone 507 / 830-1296

Mother-baby Residential Facilities

New Beginnings

40 N. 25th Ave St. Cloud, MN 56303
Phone: (800) 328-4827 Ext 831
Phone: (320) 255-1252
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Alpha Maternity Home
Savage, MN 55378
Phone: (952) 440-1400

Substance Abuse Health & Treatment Resources

Three Rivers Community Action, Inc.

Through its programs, Three Rivers is serving people and communities throughout twenty counties in
southeastern MN. Incorporated in 1966, TRCA is a non-profit human service organization with a mission
"to work with community partners to address basic human needs thereby improving the quality of life of
the individual, family and community."

Wayside Treatment Center

3705 Park Center Boulevard St. Louis Park, MN 55416
Phone: 952-926-5626

Fax: 952-926-9713

email: info@waysidehouse.org
www.waysidehouse.org

Evergreen House - 751-8223

Hope House - 444-6748

Timber Bay House - 751-9783

Upper Mississippi Mental Health Center - 751-3280

Childcare Assistance

FAAP (District 6)

Lakeview Clinic

424 State Hwy 5 West Waconia, MN 55387
Phone: 952-467-2888

The liaison between the National American Academy of Pediatrics and all State Early Education and
Child Care activities. For more information contact childcare@aap.org or:
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Child Care Resources and Referrals
MAHUBE Child Care Resource & Referral - 218-732-7204 Toll-free: 800-450-1385

Child Care and Development Fund (CCDF)

The primary Federal program specifically devoted to child care services and quality. It enables low-
income parents and parents receiving Temporary Assistance for Needy Families (TANF) to work or to
participate in the educational or training programs they need in order to work. Funds may also be used
to serve children in protective services. In addition, a portion of CCDF funds must be used to enhance
child care quality and availability. http://www.acf.hhs.gov/programs/ccb/ccdf/ccdf06 07desc.doc

TANF (Temporary Aid to Needy Families) Funds

Minnesota’s TANF is known as MFIP (Minnesota Family Investment Program)

TANF is time-limited public assistance payments made to poor families, based on Title IV-A of the Social
Security Act. The program provides parents with job preparation, work, and support services to help them
become self-sufficient.

Transition to Economic Stability Division

Minnesota Department of Human Services

444 | afayette Road

St. Paul, MN 55155-3834

Phone: (651) 297-7515

FAX: (651) 297-5040

TANF/AFS (Adult and Family Services) or other

TANF legislation includes two rules specific to minor parents (parents under age 18). One rule requires
that minor parents live in an approved arrangement, usually with their parents. The other rule requires
that minor parents typically participate in education leading to a high school diploma or GED.

The living arrangement requirement to receive TANF says that a state is prohibited from spending federal
TANF funds on assistance to an unmarried, minor, custodial parent unless she lives with a parent, legal
guardian or other adult relative or is approved for an exception. The law recognizes limited exceptions to
this rule including situations in which a parent, legal guardian, or other adult relative is not available or
when such a placement could result in harm to the minor parent and/or her child. When residing with a
parent, legal guardian or other adult relative is inappropriate, the state must "provide, or assist the
individual in locating, a second chance home, maternity home, or other appropriate adult-supervised
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setting." Alternatively, the state may determine that a teen parent’s independent living arrangement is
appropriate and that it is in the "best interest" of her child to make an exception to the general rule. 8

See also M.S.A. § 256J.14(Eligibility for parenting or pregnant minors)
And M.S.A. § 256J.396 (Support from parents of minor caregivers living apart)

% http://www.spdp.org/reprexpl.htm#mla
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